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fore, the judiciary placed the burden on the Florida legislature to
prepare a constitutional statute to meet the needs of the changing
Florida society.

IV. DEFINING PARENTHOOD BY CONSIDERING BIOLOGY
IN LIGHT OF ACTIVE CONSTRUCTION IS
CONSTITUTIONAL AND BENEFITS ALL

INTERESTED PARTIES '

The Florida legislature’s challenge is to establish guidelines
that will respect biological parents’ rights while granting standing
to non-biological third parties who fulfill parent-like roles to re-
quest custody and visitation. The legislature should start the
change by abandoning the best-interests-of-the-child standard for
third-party visitation and custody statutes and seek a more viable
alternative.1# The Florida judiciary already found the best-
interests standard inadequate in these cases because it unconsti-
tutionally elevates the child’s interests over the biological parents’
rights to privacy.!¥” Furthermore, the best-interests standard does
not meet contemporary society’s needs as it allows for only one
winner, thus leaving the majority to lose in situations where mul-
tiple individuals could have valid parental claims.!#8 The alterna-
tive that the Florida legislature should seek must establish a
compelling state interest!4® and allow less adversarial, more equi-
tablel®® outcomes according to the each case’s unique circum-
stances, 151

courts to decide third-party visitation decizions).

146. See David D. Meyer, The Constitutionality of “Best Interests” Parentage, 14 Wm. &
Mary Bill Rights J. 857, 857 (2006) (arguing that United States family law has been fo-
cused primarily on the hest interests of the adults rather than the best interests of the
children and exploring the constitutionality of establishing parentage based on the best
interests of the child).

147. See e.g. Kazmierazak v. Query, 736 So. 2d 106, 109 (Fla. 4th Dist. App. 1999) (stat-
ing that all prior precedents that did not specifically address the question of the biological
parents’ right to privacy from governmental intrusion under the United States Constitu-
tion, must be considered in light of this right).

148. Holtzman, supra n. 70, at 836 (arguing that the child can actually lose when only
one person gets custody because the child’s routines, living arrangements, and world may
be disrupted with the best-interests cutcome). )

149. See Von Eiff, 720 So. 2d at 515 (establishing a compelling-state-interest standard
for third-party custody and visitation cases),

150. Tn family law, there is a difference between equal and equitable division of marital
assets where “equal” is dividing mathematically 50% to husband and 50% to wife, and
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Identifying an active relationship with a child is a better de-
terminant of a parental relationship than genetics.32 The United
States Supreme Court identified active parent-child relationships
as those with “custodial, personal, or financial” conneections,!53
Florida courts have already used a similar standard in paternity
cases where unwed fathers seek to establish guardianship of and
time-sharing with their children.® Thus, the Florida legislature
should establish a third-party visitation and custody statute that
uses biology as a starting point for an investigation into the rela-
tionship and then continues on to identify viable active parental
relationships through the child’s psychological, custodial, and eco-
nomic bonds.!® This active-parental-relationship approach to

“equitable” is a division in a just and fair manner as the circumstances dictate. See Fla.
Stat. 61.075(1) (2007) (stating that the court must start with an equal division of marital
assets and abandon that only when the presented evidence justifies otherwise).

151. dJason D. Hans, Stepparenting after Divorce: Stepparents’ Legal Position regarding
Custody, Access, and Support, 51 Fam. Rel. 301, 301 (2002) (stating that, because each
case is unique, the legislature should allow courts sufficient latitude to make each decision
fact-specific). . :

152. See generally Margaret K. Nelson, Single Mothers “Do” Family, 68 J. Marriage &
Fam. 781 (2006) (arguing that the infinitive “to do” better describes a family than the
infinitive “to be”), “Active construction” is regular participation in daily activities such as
caring for each other’s physiologieal, psychological, emotional, and social needs; attendance
at important events including school and extra-curricular activities; and regular communi-
cation. See Linda C. McClain, Family Constitutions and the (New) Constitution of the Fam-
ily, 75 Fordham L. Rev. 833, 875-876 (2006) (describing some differences between the
traditional, biological family and the “constructivist” family of contemporary society). Such
actions exhibit an intentional ereation of a family unit. See Jenni Millbank, The Limits of
Functionol Family: Lesbian Mother Litigation in the Era of the Eternal Biological Family,
22 Intl. J. L. Policy & Fam. 149, 165 (2008) (arguing that intentionality should be a con-
trolling factor in defining parenthood in custody and visitation cases involving dissolved
same-gex couples).

153. Lehr, 463 U.S. at 267. )

154. Florida Statutes Section 744.301(1) provides that a biclogical father is recognized
as the natural guardian when the court so orders. The Fifth Distriet Court of Appeal has
held that an unwed father assumes natural guardianship when he “demonstrates and
carries out the requisite settled purpose to be a father” Siate v. Earl, 649 So. 2d 297, 298
(Fla. 5th Dist. App. 1995) (citing DeCosta v. N. Broward Hosp. Dist., 497 So. 2d 1282, 1283
{(Fla. 4th Dist. App. 1986)). The court went on to define a father as “a male who has come
forward, declared his paternity and acted as a parent in providing emotional, physical, and
financial support to his child,” Earl, 649 So. 2d at 298 (citing DeCosta, 497 So. 2d at 1283
1284).

155. Lorri Ann Romesberg, Common Law Adeption: An Argument for Staiutory Recog-
nition of Non-Parent Caregiver Visitation, 33 Suffolk U. L. Rev. 163, 176, 184 (1999) (argu-
ing that the state legislature, rather than the judiciary, should create the guidelines to
validate the non-biological parents, to maximize uniform decisions and minimize conflict,
and to return the focus to the child); see generally Judith A. Seltzer et al., Explaining Fam-
ily Change and Variation: Challenges for Family Demogrophers, 67 J. Marriage & Fam.
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third-party custody decisions is the Florida legislature’s best op-
tion because (1) it constitutionally recognizes the child’s and bio-
logical parent’s rights, and (2) it benefits society overall.

A. Requiring Active Construction of a Parental
Relationship with the Child Recognizes the
Child’s and Bioclogical Parent’s Rights

Both the Florida judiciary!® and the United States Supreme
Court!5” have already recognized that third-party custody deci-
sions require consideration of both the biological parents and the
- children.158 The biological trump assumes that biological parents
are always speaking in the child’s best interests; however, this is
not always true.”® By using biclogy as a starting point and then
requiring further investigation of the possibility of a parent-child
relationship, the legislature will acknowledge the rights of the
biological parents.®® By establishing active participation in the
child’s life as the deciding factor, the legislature will acknowledge
the rights of the child. 61

908 (2005) (stating that demographers study families in five ways: biclogy, psychology,
anthropology, society, and economics, and to focus on a single element diminishes the
validity of the other four).

156. Troxel, 530 U.S. at- 86 (Stevens, J., dissenting) (stating that, in addition to the
interests of the parents and the government, the child’s interests are implicated in every
custody and visitation case); In re Guardianship of D.A. McW.; 429 So. 2d 699, 702 (Fla.
4th Dist. App. 1983) (stating that, in third-party custody and visitation decigions “the
rights of the parent as well as the welfare of the child must be considered”).

157. Supra nn. 65-78 and accompanying text (discussing the Supreme Court’s treat-
ment of the constitutional decisions regarding parenthood).

158. Troxel, 530 U.S. at 90 (Stevens, J., dissenting) (stating that courts should balance
the child’s fundamental interests in preserving family-like bonds instead of arbitrarily
applying the rights of the bioclogical parents in every situation); Ellen Marrus, Fostering
Family Ties: The State as Maker and Breaker of Kinship Relationships, 2004 U. Chi. Leg.
Forum 319, 323 (2004) (observing that, in custody and visitation decisions, the judiciary
must entertain the question of the substantial rights of the child when deciding which
relationships to maintain). With the proper fact pattern, the child’s rights can supersede
the parents’. Fitzpatrick v. Youngs, 186 Misc. 2d 344, 347 (N.Y. Fam. Ct. 2000).

159. Troxel, 530 U.S. at 86 (Stevens J., dissenting) (stating that “even a fit parent is
capable of treating a child like a mere possesston”).

160. See Lucinda Ferguson, Family, Social Inequalities, and the Persuasive Force of
Interpersonal Obligation, 22 Intl. J. L. Policy & Fam. 61, 77 (2008) (stating “[t]he genetic
tie does not determine the nature of the relationship that will endure between the adult
and child, but merely suggests a likely outcome. One might reply that the genetic tie
serves as a proxy for investigation into the nature and quality of any particular parent-
-child relationship™).

161. See Wisconsin v. Yoder, 406 U.S. 205, 245-246 (1972) (Douglas, J., dissenting)
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The Supreme Court recognized that children have rights, in-
terests, and legal identities that are distinct from their par-
ents’.162 Children need and develop bonds with individuals who
actively participate in their lives regardless of biology.162 To break
those bonds exclusively because they lack a biological link is
analogous to punishing the child for the parent’s behavior and,
therefore, is a violation of a child’s constitutionally protected
rights.1%¢ Thus, by investigating active relationships instead of
relying solely on biology, judges will better treat the children as
the full-fledged citizens that they are.160

(observing that the child should be considered because it is his future, and in order for the
Bill of Rights to have full meaning, the child’s rights must be honored). Critics may argue
that judges lack the proper training to render these types of decisions; however, the Flor-
ida Appellate Court has found that it is within the court's discretion to develop a visitation
schedule and to decide whether to follow the child custody evaluator’s recommendations
for custody and visitation decisions for biological parents. Matheny v. Briggs, 889 So. 2d
944, 945 (Fla. 5th Dist. App. 2004). The court can use this same discretion to determine an
individual’s active participation in the child's life. See Lawrence Moloney, The Elusive
Pursuit of Solomon: Faitering Steps toward the Rights of the Child, 46 Fam. Ct. Rev. 39, 456
(2008} (stating that the judge’s task in custody and visitation decisions should not be iden-
tifying who is right and wrong and creating winners and losers, but rather encouraging all
involved parties to seek a more child-centered focus). Furthermore, the goal in any custody
or visitation decision is not perfection, but rather establishing decisions that are good
enough in less-than-ideal situations. Id. at 46.

162. See Plyler v. Doe, 457 U.S. 202, 222 (1982) (holding unconstitutional the state’s
withholding educationgl funds for children because it deprives the children of economic,
social, psychological, and intellectual weil-being); see generally Steven Mintz, Placing
Children’s Rights in Historical Perspective, 44 Crim. L. Bull. 313 (2008) (describing five
phases of the development of children’s rights in United States history).

163. Moloney, supra n. 161, at 45; Michael E. Lamb, Kathleen J. Sternberg & Ross A.
Thompson, The Effects of Divorce and Custody Arrangements on Children’s Behavior, De-
velopment, and Adjustment, in Parenting and Child Development in “NonTraditional”
Families 131 (Michael E. Lamb ed., Lawrence Erlbaum Assocs. 1999); see Balswick &
Balswick, supra n. 21, at 187, 328 (stating that children are social creatures and, in order
to develop human characteristics and embrace social norms, attitudes, and values, chil-
dren must participate in a human social environment, and such development does not take
place simply due to biology). In considering the active participation, the court should ex-
amine the relationships in light of the child’s developmental stages. See Andrea Corn &
Howard Raab, Age-Appropriate Time Sharing for Divorced Parents, 81 Fla. B.J. 84, 87
(2007} (arguing that each developmental stage in the child’s life presents unique issues,
needs, and conflicts that must be resolved, and incorporation of these stages in the court’s
approach to custody decisions is crucial to the child's overall well-being).

164. Mathews v. Lucas, 427 U.8. 495, 506 (1976) (ruling that it is unconstitutional to
punish the child for the actions of his or her parent); Weber v. Aetna Cas. & Sur., 406 U.S.
164, 175176 (1972) (finding that the Fourteenth Amendment also affords children equal
protection; therefore, laws that differentiate among children due to their parents’ marital
statuses are unconstitutional).

165. Holtzman, supra n. 70, at 340; Meloney, supra n. 161, at 45.
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B. Eliminating the Biological Trump Benefits Society

This active-relationship approach more accurately deals with
the variety of contemporary family structures. Identifying paren-
tal figures through active participation in a child’s life instead of
strictly by bioclogy acknowledges, respects, and preserves non-
traditional family relationships that result from ethnicities, reli-
gious traditions, sexual orientation, and social classes.168 Consid-
ering economic contributions as strong indications of a possible
parent-child relationship balances tensions between the stay-at-
home and working parental figures.167 Finally, although this ap-
proach may result in more than two individuals having legal pa-
rental claims,!® such an outcome is beneficial, as it will more ac-
curately reflect both the unique family structures that currently
exist!®® and the emerging trends in other jurisdictions.!7

Expanding parenthood beyond an exclusive biological connec-
tion will validate and benefit all family members of the non-
traditional families, including half-siblings and stepsiblings. Sib-
ling relationships, regardless of their biological connection, are as

166. Balswick & Balswick, supra n. 21, at 178. For example, Asian societies tend to be
' more muiti-generational; accordingly, in recognizing only the nuclear family unit, Florida
law excludes the Asian cultures and their families. Id.; see Michael J. Higdon, When In-
formal Adoption Meets Intestate Succession: The Cultural Myopia of Equitable Adoption
Doctrine, 43 Wake Forest L. Rev. 223, 269 (2008) {arguing that the law’s failure to consider
the cultural and sociological reots of family structures in favor of a presumption towards
the nuclear family has resulted in a unbalanced exelusion of eulturally rightful heirs in
intestate minority successions).

167. Ferguson, supre n. 160, at 75 (stating that material support is among one of the
key regponsibilities of childeare and, therefore, a hallmark of a parent-child relationship};
Holtzman, supra n. 70, at 340341 (observing that this approach will deemphasize quan-
tity and refocus on quality, ultimately reducing the importance of custodial versus non-
custodial roles).

168. See id. (observing that the family-relations approach to parenthood is likely to
result in the legal recognition of multiple parental relationships); see generally Margaret
K. Nelson, Families in Not-So-Free Fall: A Response to Comments, 68 J. Marriage & Fam.
B17 (arguing that, although critics may argue that recognizing more than two legal par-
ents wilt allow a limitless number of possible arrangements, only a finite number of family
patterns exist across societal groups).

169. Supre nn, 50-61 and accompanying text (discussing the current changing demo-
graphics within the United States and Florida).

170. Supra nn. 92-110 and accompanying text {discussing the emerging trend of legal
recognition of multiple parents). Although the Supreme Court has previously criticized the
possibility of a plurality of legal parents, it did so not on the basis of law but only because
such a concept had no founding in history or tradition. Michael H., 491 U.S. at 180-131.
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much a family bond for the child as a parent-child relationship.!™
A state’s failure to recognize non-biological parental relationships
often results in the separation of half-siblings who may have
spent a majority of their lives together.™ Often siblings of all
kinds develop secondary-caretaker roles, assisting each other in
tackling problems and developing effective coping skills.t?3 Sibling
relationships serve crucial roles in a child’s social and moral de-
velopment, and preserving the existing bonds benefits everyone
involved.!™

By promoting active family relationships, the courts will also
contribute to the reduction of long-term psychological, economic,
and emotional issues in the children.”™ Secure attachments es-
tablished early in the child’s life with biclogical and non-biclogical
individuals alike provide the child with the tools necessary to con-
tinue building emotional and psychological bonds later in life.17
Conversely, disrupted family relationships are sources for psy-
chopathological and psychological maladjustment in children.1?

171. Robin L. Marshall, In the Best Interest of the Child: Establishing a Right of Half
Siblings to Remain Together after the Death of the Common Parent, 22 J. Juv. L. 100, 101
(2002).

172. Id. at 105 (arguing that, due to shared experiences, half-siblings raised in the
same home by a common parent will share the same bond as full biological siblings); Ellen
Marrus, Where Have You Been, Fran?, 66 Tenn. L. Rev. 977, 997 (1999); see e.g. O'dell, 629
So. 2d at 891 {(when a mother and stepfather divorced, the mother denied the former step-
father visitation although the child had a half-brother).

173. Marrus, supra n, 172, at 985386,

174. Id. at 981 (observing that sibling relationships are among the first relationships a
person develops and, therefore, maintaining these relationships is erucial to a person’s
healthy development).

175. Bartlett, supra n. 83, at 902-903 (stating that children benefit when they are able
to maintain continuity, regularity, and consistency in relationships); see also Roberta G.
Sands, Robin 8. Goldberg-Glen & Heayong Shin, The Voices of Grandchildren of Grand-
parent Caregivers: A Strengths-Resilience Perspective, 88 Child Welfare 25, 38-39
(Mar./Apr. 2009) (finding that grandchildren under the care of their grandparents draw
strength from the support and attention they receive from their grandparents as well as
their extended families, peers, school, and social workers); Amira Y. Sharaf, Elaine A.
Thompson & Elaine Walsh, Protective Effects of Self-Esteem among At-Risk Adolescents, 22
J. Child & Adolescent Psychiatric Nursing 160, 165 (Aug. 2009) (finding that family sup-
port ameliorates the risk of suicide and increased social support may result in improved
physical and mental well-being in adolescence during stressful events, but failing to dis-
tinguish between differing types of families.)

176. Balswick & Balswick, supra n. 21, at 327.

177. Bartlett, supra n. 83, at 909 (observing that children who are unable to maintain
contact with the non-custodial parent suffer harm at all developmental stages while those
who maintain contact are able to adapt to new situations more easily); Holtzman, supre
n. 70, at 340. Disruptions in bonds are a source of behavior problems, substance abuse,
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Although issues resulting from disruptions may be short-term due
to many children’s resilience, smoother, less disruptive transi-
tions diminish the likelihood of long-term effects.17

Florida will additionally promote the families’ financial sta-
bility by recognizing parenthood through active construction. A
non-custodial parent’s willingness and likelihood to provide finan-
cial support increases through more frequent contact with the
child.'™ Regular payment of child support decreases the likeli-
hood and severity of the economic destabilization that many tran-
sitioning families experience.!® Children who are in an economi-
cally stable environment are more likely to have an improved
overall well-being.!8! Ultimately, promoting active involvement in
children’s lives has the potential effect of minimizing the family’s
dependency on social programs.182

Encouraging active parental roles will develop the community
as well.'® In contemporary United States culture, individuals
create community through social networks including friends, co-
workers, and members of their social groups, such as churches.18¢
Through promoting active parental relationships, families will be
encouraged to regard themselves as inclusive rather than exclu-
sive, developing themselves and, ultimately, the overall commu-
nity.!® This approach will reinforce the community by deempha-

delinquency, decreased school performance, and psychosocial stress. Maggie Gallagher,
Case for the Future of Marriage, 17 Regent U. L. Rev. 185, 187 (2005); Lamb, Sternberg &
Thompson, supra n. 163, at 127.

178. Balswick & Balswick, supra n. 21, at 306.

179. Jonathan Bradshaw et al., Abseni Fathers? 192 (Routledge 2002) (stating that
surveys of non-custodial fathers reveal a Hnear correlation between the amount of contact
between fathers and their children and the likelihood of child support payment),

180. Lamb, Sternberg & Thompson, supra n. 163, at 127,

181. Irwin Sandler, Jonathan Miles, Jeffrey Cockston & Sanford Braver, Effects of
Father and Mother Parenting on Children’s Mental Health in High- and Low-Conflict
Divorces, 46 Fam. Ct. Rev, 282, 283 (Feb. 2008).

182. Coontz, supra n, 10, at 280-281 (stating that families hardest hit by economic
troubles subscribe to the traditional family ideal whlle stigmatizing the non-traditional
structures).

183. See Murray, supra n. 77, at 435436 (arguing that parents serve a role in the over-
all network of caregivers).

184. Balswick & Balswick, supra n. 21, at 844; Coontz, supra n. 10, at 288 (observing
that the most suecessful families have solid networks beyond their own biclogical bounda-
ries),

185. Coontz, supre n. 10, at 288 (stating that community and political mvoIvement is
one of the best ways to promote families),
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sizing individual biological rights and encouraging the develop-
ment of social networks.186

Finally, through the active-parental-relationship approach,
the State promotes cooperation between the parties, thereby de-
creasing conflict. Heightened judicial scrutiny in the third-party.
custody and visitation cases will potentially motivate the parties
to reach a resolution of their own accord.!¥” Custody and visitation
agreements best serve the children when the parties can establish
them through mutual and timely consent.1® Through a mutual
resolution, communication increases while hostilities decrease,-
thus strengthening the relationships among all involved.!®?
Reaching mutual agreements also promotes the likelihood that
the parties will follow the provisions.!® The reduction in conflict
will improve stabilization of the family after the traumatic event
and will lessen the long-term negative effects of the initial desta-
bilization,19

186, See id. at 358 (stating that family life should be structured to provide a haven of
emotional support). This will ultimately return to the Judeo-Christian and historical prac-
tices where families and the community worked in harmony. See supra nn. 17-49 and
accompanying text (discussing how the Judeo-Christian teachings and United States his-
torical practices integrated the family unit within the greater community).

187. See generally Ralph A. Peeples, Suzanne Reynolds & Catherine T. Harris, It’s the
Conflict, Stupid: An Empirical Study of Factors that Inhibit Successful Mediation in High-
Conflict Custody Cases, 43 Wake Forest L. Rev. 505 (2008) (analyzing the benefits of man-
datory mediation for custody cases).

188. Tonya Inman, Patricia Carter & John P. Vincent, High-Conflict Divorce: Legal and
Psychological Challenges, 46 Hous. Law. 24, 25 (2008) (stating that high-conflict divorces
contribute to long-term psychological and emotional problems for children and parents
alike); Lamb, Sternberg & Thompson, supra n. 163, at 127. Through cooperation, parties
can develop more stable agreements in less time than through litigation. Peeples, Rey-
nolds & Harris, supra n. 187, at 527528,

189. Sanford 1. Braver, Jeffrey T, Cockston & Bruce R. Cohern, Experiences of Family
Law Attorneys with Current Issues in Divorce Practice, 51 Fam. Rel. 325, 327 (2002);
Robert Hughes, Jr. & Jacqueline J. Kirby, Strengthening Evaluation Strategies for Divore-
ing Family Support Services: Perspectives of Parent Educators, Medictors, Attorneys, and
Judges, 49 Fam. Rel. 53, 54 (2000).

190. Hughes, Jr. & Kirby, supra n. 189, at 54,

191. Corn & Raab, supra n. 163, at 84. Although custody and visitation cases can be
volatile, only between 15% and 30% of all divercing couples exhibit intense conflict. Inman,
Carter & Vincent, supra n. 188, at 25. In one survey of non-custodial fathers, 71% reported
having some contact with the custodial parent, and nearly half of all surveyed reported the

“relationship as amicable. Bradshaw, supra n. 179, at 87 (reporting that 49% of the fathers
stated their relationship was amicable). An amicable relationship promotes continued
communication, and the frequent contact between the parents helps, instead of hurts, the
children. Lamb, Sternberg & Thompson, supra n. 163, at 129. This research, however,
studied the relationship of former spouses, and further research relating to non-biological
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V. CONCLUSION

As family compositions change to include “full- or part-time
children,” stepfamilies, foster families, cohabiting hetero- and
homosexual couples, and grandparents, it is no longer safe for
courts to assume that every family is comprised of two biclogical
parents with their children.’®2 One of the hallmarks of modernity
is the dissolution of traditions with their corresponding values,
expectations, and behavior.!%® Therefore, as non-biological fami-
lies grow, the law must grow with them.194

The purpose of the law is not to establish rigid ties to pre-
scribe the behaviors of society, but rather to outline the behavior
that society has deemed acceptable.!¥ To see the law as fixed may
afford certainty and economic stability; however, it develops an
intrinsic inertia that stagnates society.1% Instead of taking a fixed
antecedent rule, such as identifying true parents as only those
with a biological connection to the child, and mechanically using
it to determine that only biological parents should have custody
and visitation rights, the Florida judiciary should take a more
reasoned and analytical approach.’®” If the Florida judiciary

parental relationships in custody situations is necessary.

192, Balswick & Balswick, supra n. 21, at 319, “Full-time” and “part-time” children
reference children participating in time-sharing schedules where they spend varying
amounts of time with their parents. Jd.

193. Id. at 339.

194. Warman, supre n. 8, at 932; see alse Balswick & Balswick, supra n. 21, at 339
(stating a responsibility to develop new institutional structures accompanies the break-
down of the traditions in modern times).

195. See John Dewey, Logical Method and Law, 10 Cornell L.Q. 17, 26 (1926) (arguing
that legal principles are more analogous to working hypotheses rather than rigid rules).
This philosophy is part of a larger debate about the functionality of Iaw, which is outside
the scope of this Article. For additional discussion, see generally Lee Anne Fennell, Be-
tween Monster and Machine: Rethinking the Judicial Functionality, 51 8.C. L. Rev. 183
{2000y (discussing legal theory and differing schools of thought).

196, Dewey, supra n. 195, at 20. Claiming that because of the uncertainty and irregu-
larity of life it is highly unlikely that existing rules will cover every new case. Id. at 286,

197. Id. at 22, 25, This is an instrumental view of the law that considers the law as a
tool for lawyers and judges to use. Brian Z, Tamanaha, The Tension between Legal Instru-
mentalism and the Rule of Lew, 33 Syracuse J. Intl. L. & Com. 131, 133 (2006). The con-
trary is the view that the government sets legal standards to which the people must con-
form. Id. at 132; James M. Boland, Constitutional Legitimacy and the Culture Wars: Rule
of Law or Dictatorship of a Shifting Supreme Court Majority? 36 Cumb, L., Rev. 245, 276
(2006) (stating that viewing rules of law as fized causes a “written impediment,” and
judges instead, “have chosen to retain the old form [of the Constltutmn] while changmg the
major premise case by case as sociological circumstances warrant™.
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chooses to accept that legal rules and principles are working hy-
potheses that require constant testing in their application, they
will easily avoid turning past liberalisms into stagnant, nostalgic
principles in the present.?®

It is time for Florida to forego its nostalgic perceptions of reli-
gious, historical, and constitutional norms and recognize the real-
ity that the nuclear family is an idealized myth.'® The Florida
legislature should, instead, embrace contemporary society by con-
sidering biological parenthood in light of an active relationship
with the child. The judiciary then must implement the United
States Supreme Court’s constitutional interpretation of privacy200
and support the legislature’s change. Foregoing the status quo is
necessary because, in its zeal to preserve families, Florida has
harmed that which it has been fighting to protect.

198. Dewey, supra n. 195, at 26.

199, See Coontz, supra n. 10, at xiii (stating that “[n]ostalgia . . . fosters historical am-
nesia” and deforms understanding of the truth).

200. In locking to the legislature to reshape the old rules, the judiciary fails to recog-
nize that statutes rarely keep up with the novelty and subtlety of society’s changes.
Dewey, supra n. 195, at 26. :





